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Syllabus

Learning Objectives:

This seminar will discuss the laws that regulate Homeowner Association Board Meetings, with a 

special emphasis on the evolving law concerning the use of e-mails and unanimous written consent.

This Guide is available to download from our website at: http://www.shawlines.com.

I. INTRODUCTION.

II. UNANIMOUS WRITTEN CONSENT.

a. What is unanimous written consent

b. Arizona Statutes that authorize unanimous written consent

c. When may unanimous written consent be used

d. Unanimous written consent and e-mails

e. Unanimous written consent best practices

III. BOARD MEMBER USE OF E-MAIL.

a. What�s the legal issue with Board Member e-mail use

b. Statutes that apply to Board Member e-mail use

c. When may Board Members communicate via e-mail

d. Board Member e-mail best practices.

IV. CONCLUSION AND FINAL THOUGHTS.
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What is the Real Issue with 
Unanimous Written Consent and E-mails?

A.R.S. 33-1804(E) (Planned Communities)
and A.R.S. 33-1248(E) (Condominiums)
states that the Statutes regarding HOA
Board meetings shall be interpreted �in
favor of open meetings�

What is Unanimous Written Consent?

Unanimous Written Consent is a procedure
where a HOA Board, without conducting a
Board Meeting, may approve of action items so
long as all Board Members sign a written
consent (E-mail signatures are allowed).

Unanimous written consent is based on a
provision of the Arizona Non Profit
Corporations Act (A.R.S. §10-3821) or the HOA
Bylaws.
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Common Uses of 
Unanimous Written Consent

The HOA desires to engage an attorney
to obtain advice, file or defend a
lawsuit.

This decision may be made
outside of an open Board Meeting
via e-mail pursuant to A.R.S. §33-
1804(A) and A.R.S. §33-1248(A).

Common Uses of 
Unanimous Written Consent

The HOA has to respond to an
emergency situation.

This decision may be made
outside of an open Board Meeting
via e-mail pursuant to A.R.S. §33-
1804(D)(2) and A.R.S. §33-
1248(D)(2).

Common Uses of 
Unanimous Written Consent

The HOA desires to make a decision
regarding an individual owner�s
delinquent account or violation status.

This decision may be made outside
of an open Board Meeting via e-
mail pursuant to A.R.S. §33-
1804(A) and A.R.S. §33-1248(A).



8/1/2017

3

Common Uses of 
Unanimous Written Consent

The HOA desires to make a decision
regarding spending funds (non-
emergency).

Unanimous Written Consent may be
used but waiting for an open Board
Meeting is preferable.

When Should 
Unanimous Written Consent Be Used?

When it is nearly impossible for the
Board to meet (i.e. Board is gone
for the summer months).

If a Board meets quarterly and a
non-emergency issue arises.

Best Practices
Unanimous Written Consent

Make sure the writing or e-mail clearly
states the action authorized.

Ratify the decision at the next open Board
meeting.

All documents regarding Unanimous
Written Consent are records of the
Association and should be saved.
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What�s the Issue with E-mail?

A.R.S. 33-1804(D)(4) (Planned Communities) and A.R.S.

33-1248(D)(4) (Condominiums) states:

Any quorum of the board of directors that meets informally

to discuss association business, including workshops, shall
comply with the open meeting and notice provisions of this
section without regard to whether the board votes or takes
any action on any matter at that informal meeting.

The fundamental phrase of the statute is �to
discuss association business.�

E-mail as Records of the Association

An argument may be asserted that since e-mail is not
listed under the standard records required to be kept
under A.R.S. 10-11601(Non-Profit Corporations Act)
and since A.R.S. 33-1805 and A.R.S. 33-1258 does
not define e-mail as a record, e-mails are not records
of the Association.

An argument may also be asserted that any e-mail
where Association business is discussed may be
considered a record of the Association because it is a
written statement.

E-mail Use Best Practices

Be very careful what you write in an e-
mail.

Have to-the-point �RE� Lines.

Save all e-mails � Who Owns the E-
mail.
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E-mail Use Best Practices

Try to discourage e-mail �debates� or
�discussions.�

Create a HOA specific e-mail address
for Board Members - Board Members
should not use personal or work e-mail
addresses for Association business.

E-mail Use Best Practices

If you make a decision via e-mail, ratify
the decision at the next Board Meeting.

Know when an e-mail is confidential �
executive session. Keep a separate file
for confidential � executive session e-
mails.

I F  Y O U  W A N T  A  C O P Y  O F  T H I S  P O W E R  P O I N T ,  P L E A S E  E -
M A I L M A R Y @ S H A W L I N E S . C O M

S H A W  &  L I N E S ,  L L C

4 5 2 3  E .  B R O A D W A Y  R D .

P H O E N I X ,  A R I Z O N A  8 5 0 4 0

( 4 8 0 )  4 5 6 - 1 5 0 0

W W W . S H A W L I N E S . C O M
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The Misnomer of Unanimous Written Consent

By Augustus H. Shaw IV, Esq., CCAL

Increasingly, many homeowners associations (HOAs) and their Boards of Directors are using 

a method of effectuating HOA business without a Board meeting called unanimous written consent. 

While the use of unanimous written consent was fully appropriate a few years ago, recent statutory 

changes makes the use of unanimous written consent problematic. This article is designed to explain 

what unanimous written consent is and how it should properly be used.

In simple terms, unanimous written consent is a procedure where a HOA Board, without 

conducting a Board Meeting, may approve of action items so long as all Board Members sign a 

written consent (A.R.S. §10-3821(E) allows for electronic and e-mail signature). Unanimous written 

consent is based on a provision of the Arizona Non Profit Corporations Act (A.R.S. §10-3821) which 

states:

Unless the articles of incorporation or bylaws provide otherwise, action required or 

permitted by chapters 24 through 40 of this title to be taken at a directors' meeting may 

be taken without a meeting if the action is taken by all of the directors. The action must 

be evidenced by one or more written consents describing the action taken, signed by 

each director and included in the minutes filed with the corporate records reflecting the 

action taken.
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Unanimous written consent is often used to obtain Board approval via e-mail regarding urgent 

or confidential matters. The interesting note in said usage is that unanimous written consent is rarely, 

if ever, needed in the HOA setting. This is because the common reasons to use unanimous written 

consent may be effectuated without actually using unanimous written consent. Some common 

examples of this are:

1. The HOA desires to engage an attorney to obtain advice or file a 

lawsuit. This decision may be made via e-mail pursuant to A.R.S. 

§33-1804(A) and A.R.S. §33-1248(A). Unanimous written consent 

is not needed.

2. The HOA has to respond to an emergency situation. This decision 

may be made via e-mail pursuant to A.R.S. §33-1804(D)(2) and 

A.R.S. §33-1248(D)(2). Unanimous written consent is not needed.

3. The HOA desires to make a decision regarding an individual 

owner�s delinquent account or violation status. This decision may be 

made via e-mail pursuant to A.R.S. §33-1804(A) and A.R.S. §33-

1248(A) and unanimous written consent is not needed.

The use of unanimous written consent has become increasingly problematic due to recent 

changes in Arizona law and policy. This may be seen in a recent change to the meetings statutes, as 

may be found in A.R.S. §33-1804(E) and A.R.S. §33-1248(E), which states, in part:

It is the policy of this state as reflected in this section that all meetings of a planned 

community (or condominium), whether meetings of the members' association or 

meetings of the board of directors of the association, be conducted openly and that 

notices and agendas be provided for those meetings that contain the information that is 

reasonably necessary to inform the members of the matters to be discussed or decided 

and to ensure that members have the ability to speak after discussion of agenda items, 

but before a vote of the board of directors is taken.
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In this current extremely litigious HOA climate, HOAs should shy away from using 

unanimous written consent and instead take advantage of the exceptions in the open meeting 

requirements found in A.R.S. §33-1804(A), A.R.S. §33-1248(A), A.R.S. §33-1804(D)(2) and A.R.S. 

§33-1248(D)(2). While unanimous written consent is still technically able to be used, HOAs should 

use it only as an absolute last resort.
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